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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

 ADDL. CJM, TEZPUR 

                                      GR: 1783/12 

                       U/S 323/448 of IPC 

 

                 STATE OF ASSAM……………PROSECUTION 

                               v. 

                 Sri Narayan Dorjee….……ACCUSED 

Ld. Advocates:  

For Prosecution………, Sri M. Das, Ld. Addl. P.P 

For Defence…… Ajay Kr. Pal and Gautam Sarkar, Ld. Advocates 

Evidence Recorded on: 7.6.16, 6.8.16, 27.8.16, 22.5.17, 16.12.17. 

Argument heard on: 29.12.17 

Judgment delivered on: 11.01.18 

                                                    J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, the accused, Sri Narayan 

Dorjee had entered the house of the informant, Smti Sabimaya Dorjee 

on 14.7.12 and voluntarily assaulted her causing injuries. Hence, the 

case.  

2. The informant Smti Sabimaya Dorjee had filed FIR on 14.7.12, at 

Chariduar outpost (Chariduar PS). Accordingly, Rangapara PS Case No. 

124/12, u/s 448/354/323/34 of IPC. After investigation, the charge 

sheet u/s 448/354/427 of IPC was filed against the accused persons 

namely, Sri Narayan Dorjee and his wife Smti Uma Dorjee. However, 

after perusal of the case record, court did not find materials against the 

accused Uma Dorjee and hence, the said accused is discharged from 

the liability of this case. Particulars of offence u/s 323/448 of IPC were 
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explained to the accused, Sri Narayan Dorjee, to which he pleaded not 

guilty and claimed to be tried.  

3.  The prosecution has examined altogether seven (7) witnesses. 

Thereafter, closed its evidence.   The accused was examined u/s 313 

CrPC. The defense has led no evidence. Heard arguments both sides.  

 

 

 POINTS FOR DETERMINATION: 

a. Whether the accused person on 14.7.12 at about 11 AM had 

committed house trespass by entering the house of the informant 

with the intention to commit offence ? 

b. Whether the accused on the aforesaid date and time, had 

voluntarily caused to the informant by assaulting her ? 

 

DISCUSSION AND DECISION BASED ON REASON: 

4. PW1, Smti Sabimaya Dorjee has stated in her examination-in-chief that 

she knows the accused. The incident took place 3 to 4 years ago at 

about 4 PM. She stated that accused, Sri Narayan Dorjee and his wife 

had entered her land to cut bamboo and when she raised objection, 

accused Narayan Dorjee had told her “from where you have to come to 

raised objection”. Thereafter, accused Narayan Dorjee verbally abused 

her using obscene words and had beaten her. When her dauther, 

Manju Devi came to her rescue, accused Narayan Dorjee pushed her 

aside and sat on her body. Thereafter, she lodged the FIR in the police 

station and she was also medically examined. Ext. 1 is the ejahar and 

Ext. 1(1) is her signature.  

5. In her cross-examination, she stated that accused is her younger 

brother. Her father’s name is Harka Bd. Chetry who has expired. She 

stated that her father had two (2) wives and his first wife has two (2) 

sons and three (3) daughters. The name of those sons are Someswar 

Dorjee and Lekharam Dorjee and the names of the daughters are 

Krishnamaya, Pratimaya and Lt. Junaki (dead). She stated that 
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Someswar has also expired. She stated that Junai and Someswar have 

died after their respective marriage. They have their own families.  

6. She has also stated that there are five (5) children from the second 

wife of her father, including herself. The names of the sons of second 

wife is Narayan Dorjee who is the accused of this case. In total there 

are eleven (11) children of her father. Her father had left six (6) bighas 

of land after allotting land to his sons. She stated that that she is in 

possession of aforesaid six (6) bighas of land and in that land the 

accused does not reside. Accused is residing on separate land given by 

her father. Later on, she stated that her father left four (4) bighas of 

land out of six (6) bighas land and accused is residing on aforesaid four 

(4) of land. She has also stated that the aforesaid six (6) bighas  and 

four (4) bighas of land are adjoining with each other. Her father had 

registered one (1) bighas of land in her name, but did not register the 

rest of land by way of registered deed.  

7. She stated that there was partition of land amongst her siblings. The 

other siblings did not take their parts of land out of her six (6) bighas of 

land and out of four (4) lands belonging to the accused. She denied the 

suggestion that her father did not leave ten (10) bighas of land, but on 

the other hand he had left only six (6) bighas of land. She stated that 

her father registered one (1) bighas of land, but she has occupied six 

(6) bighas of land and has been paying land revenue, accordingly. She 

stated that her sisters did not take any part of the land. She denied the 

suggestion that accused and his wife did not enter her land to cut 

bamboo. She stated that accused Narayan Dorjee is enjoying his part of 

the land as per his prior occupation. She denied the suggestion that she 

did not mention in her FIR that Narayan Dorjee and his wife had 

entered her land to cut bamboo. She denied the suggestion that she 

did not state before police that accused and his wife had entered her 

land to cut bamboo. She denied the suggestion that she did not state 

before police that when her daughter Manju Devi came to her rescue, 

accused had pushed her aside and sat over her body. She denied the 
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suggestion that she did not state before the police that when she raised 

objection against the cutting of bamboo, accused had assaulted her. 

She denied the suggestion that accused did not utter obscene words. 

She stated that prior to this criminal case she had lodged a case in 

relation to the land in the Deputy Collector Office, but land dispute has 

not been settled till date. She stated that a meeting at the village level 

took place in order to settle their land dispute. There was settlement 

also and in that meeting all her brother and sisters were not present. 

There was agreement. She denied the suggestion that she had filed 

agreement in the case. She denied the suggestion that as the land 

dispute between her and the accused persons is pending, she had 

lodged false case against the accused persons and deposed false 

statement in the court. She denied the suggestion that accused 

Narayan Dorjee did not assault or beaten her in any manner.  

8. PW2, Sri Chakra Khatowal has stated in his examination-in-chef that he 

knows both the informant and the accused. Both of them are brothers 

and sisters. The incident took place 3 to 4 year ago at about 10/11 AM. 

He stated that he had heard that the cow of the informant had grazed 

upon the cultivation of the accused and hence, there was quarrel 

between both sides. Later on, the informant had lodged the case. He 

stated that he did not see the incident of assault.  

9. In his cross-examination, he stated that the cow belonging to the 

informant had damaged to the cultivation of the accused.  

10.  PW3, Sri Raghunath Chetry has stated in his examination-in-chief that 

he recognizes both the informant and the accused. Both of them are 

brothers and sisters. The incident took place in the year 2012 at about 

12 noon. He had heard that paddy cultivation of the accused was 

damaged by the informant’s cow. Hence, there was verbal altercation 

between both sides over that issue. He stated that he did not hear any 

incident of assault and fighting took place between both sides.  

11.  Defence has declined to cross-examine the witness.  
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12.  PW4, Ganesh Chetry has stated in his examination-in-chief that he 

knows both the informant and the accused. Both of them are brothers 

and sisters. The incident took place in the year 2012 at about 1 to 2 PM 

on the day time. He stated that informant’s cow grazed upon the paddy 

cultivation of the accused. There was land dispute between both of 

them prior to this incident. Hence, there was altercation between them 

over the damage and destruction caused to the paddy cultivation. He 

stated that he had heard about the altercation from distance. He did 

not hear anything about any assault between them.  

13.  In his cross-examination, he stated that he did not see the incident of 

assault or heard anything about it except altercation had took place. He 

had heard the altercation far away from the place of occurrence.     

14.  PW5, Sri Bhagawan Deka, ASI, has stated in his examination-in-chief 

that in the year 2012 he was working as ASI in Chariduar OP (Now 

Chariduar PS). On 14.7.12 I/C of Chariduar OP, Sri Satish Sahu received 

an ejahar from Smti Sabimaya  and he was entrusted the responsibility 

to conduct preliminary investigation. Ext. 1(2) is the endorsement and 

Ext. 1(3) is the signature of Satish Sahu, which is known to him. 

Thereafter, the O/C of Rangapara PS, Sri Lambit Gogoi registered the 

case and he was entrusted the responsibility to conduct the 

investigation. Ext. 1(4) is the endorsement of O/C, Rangapara PS, Sri 

Lambit Gogoi and Ext. 1(5) is his signature, which is known to him. 

Thereafter, he visited the place of occurrence and prepared the sketch 

map. He also sent the injured for medical treatment and collected the 

medical report. Thereafter, he enquired the witnesses and recorded 

their statements. He arrested the accused and enlarged them to go on 

bail. Ext. 2 is the bail bond and Ext. 2(1) is his signature. After 

completing the investigation, he handed the case diary to I/C, 

Chariduar OP (Now Chariduar PS). Thereafter, I/C filed charge sheet 

u/s 448/354/323/34 against the accused persons. Ext. 3 is the charge 

sheet and Ext. 3(1) is the signature of I/C, Sri Satish Ch. Sahu, which is 

known to him.  
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15.  In his cross-examination, he stated that on 14.7.12 he went to visit the 

place of occurrence and on the same day, he recorded the statements 

of witnesses, namely, Dipak Domai, Chandra Ghatowal, Raghunath 

Chetri and Ganesh Chetri. He stated that the sketch map has been 

tagged along with the case diary, but he did not file it in the case. He 

denied the suggestion that he did not draw up the sketch map. He 

stated that after 14.7.12 he neither visited the place of occurrence nor 

recorded any statement of any witness. He stated that on 14.7.12 Smti 

Sabimaya Dorjee was sent to Chariduar State Dispensary for treatment 

and on the same day she was being examined by doctor and he 

collected the medical report on 17.7.12. He denied the suggestion that 

he did not collect the medical report on 17.7.12 and did not submit the 

same in the court. He stated that he handed over the case diary to I/C, 

Sri Satish Sahu on 17.7.12 and the charge sheet was filed on 31.8.12. 

He stated that I/C, Sri Satish Sahu did not conduct the investigation 

himself. But, he perused the case diary and filed charge sheet. He 

stated that PW, Chakra Ghatowal told him that he heard about the 

incident. He stated that Smti Sabimaya and Narayan Dorjee are brother 

and sisters. He was not known that there was any dispute relating to 

the land between them. He denied the suggestion that he has given 

false statement as he does not know anything about any dispute in 

relation to the land between them. He denied the suggestion that no 

sufficient evidence was found u/s 448/354 against the accused persons. 

He stated that PW1, Smti Sabimaya Dorjee did not state before him 

that the accused Sri Narayan Dorjee and his wife had come to cut 

bamboo in her land. PW1 did not state before him that when her 

daughter Miss Manju Devi come to rescue her, accused pushed her 

aside and sat on her body. PW1 did not state before him that when she 

obstructed the accused to cut bamboo, accused assaulted her. He 

denied the suggestion that there was no sufficient material against the 

accused to file charge sheet.  
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16.  PW6, Dr. Sunanda Tamuli has stated in her examination-in-chief that 

on 14.7.12 she was working as Senior Medical and Health Officer at 

Chariduar PHC. On that day, she had not examined Smti, Sabimaya 

Dorjee, W/o- Sri Basu Dorjee, Vill- Rajgarh, P/s- Rangapara. Ext. 3 is 

the medical certificate of Smti Sabimaya Dorjee. The Ext. 3 which she 

has seen in the record had not been incurred by her and the signature 

mentioned there is not her signature. She also stated that the said 

signature was also not known to her. She stated that Dr. Hemanta Koch 

was the in charge of Chariduar PHC.  

17.  Defence has declined to cross-examine the M/O.  

18.  PW7, Sri Dipak Domai has stated in his examination-in-chief that he 

knows both the informant and the accused. The incident took place in 

the year 2012. He stated that the informant informed him by coming in 

his tailoring shop, located at Balipara Centre that there was quarrel 

between her and Sri Narayan Dorjee in relation to some land dispute 

and cow. He heard that accused come to the house of informant and 

quarreled with her. He came to know from the village people that 

accused had assaulted her. He was also being heard that quarrel used 

to occur in relation to property.  

19.  In his cross-examination, he stated that he did not see the incident on 

his own eyes. He only heard about the quarrel. The informant did not 

show any injury to him.  

 

Appreciation of Evidence  

 

20. The informant in her evidence has stated that the accused had 

assaulted her and when her daughter, Manjuu Devi came to her rescue, 

the accused had pushed her down and sat on her body. She has also 

alleged that the accused had scolded her using obscene words.  

21. However, there is no corroboration of the assertions of the informant 

on material particulars by other witnesses. The informant herself has 

stated that she had lodged a case in relation of land dispute before the 
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Deputy Collector and the same has not been resolved yet. Though both 

the accused and the informant are brother and sister, but existence of 

sour or inimical relationship between them cannot be overlooked, while 

deciding whether reliance cane be placed solely on the evidence of the 

informant. According to her, her daughter, Smti Manju Devi, came to 

her rescue and she was also assaulted by the accused, but the 

prosecution did not examine Manju Devi nor she was shown as a 

witness by the I.O in the charge sheet. This raises doubt in the veracity 

of PW1.  

22. Moreover, the incident had taken place at about 11AM, as per the FIR, 

which means that there was daylight. But, PW2, PW3 and PW4, did not 

state that any assault had taken place. Moreover, they have stated that 

there was verbal altercation, and they did not hear about any incident 

of assault. It appears from their testimonies that they are resident of 

same village. So, had there been any incident of assault, it would have 

been come to their notice. Moreover, they have given a different 

version about the cause of the altercation. They have stated that as the 

informant’s cow had entered the field of the accused, the dispute arose. 

On the other hand, the informant has stated that the accused and his 

wife had come to cut bamboos in their land, which had led to the 

alleged incident. This raises doubt as to the prosecution’s story of 

criminal trespass by the accused.  PW7, has also stated that he had 

heard about the incident from the informant, but did not see any 

incident. He also stated that the informant did not show any injury to 

her nor he had had felt that there was injury. Hence, there are material 

inconsistencies between the testimonies of PW1 and other PWs.  

23. Further, the content of the medical document Ext 3, has not been 

proved by the prosecution. There is no specification as to who had 

examined the informant. Ext 6, Dr. Sunanda Tamuly, whose name has 

been mentioned in the charge sheet, has denied that she had examined 

the informant and that the medical report was issued by her. The 
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prosecution could not identify as to who had examined the informant. 

Moreover, Ext 3 has been written in an illegible form.  

24.   Likewise, the I.O., in his evidence, has affirmed the material 

contradictions of the statement of the informant vis a vis her testimony 

in court. The I.O has stated that PW1( informant), did not state before 

him that the accused had assaulted her when she had prevented him 

from cutting bamboos. He also stated that PW1 did not state before 

him that when her daughter had come for rescue, the accused had 

pushed her and sat on her body and that the accused and his wife had 

come to cut bamboos. Hence, it is not proved that the accused had 

entered the land of the informant.  

25. In the light of the above, it appears that there was a verbal altercation 

between the two sides over the issue of informant’s cow entering the 

field of the accused. Hence, the assertion of PW1 that the accused had 

entered her land to cut bamboos is not reliable. She did not allege that 

the accused had entered her house. The assertions of PW1, in respect 

of assault, use of obscene words and trespass are not reliable due to 

doubt over the veracity of her evidence, and also due to material 

contradictions and inconsistencies.  

26. In other words, the evidence on record is not sufficient to prove the 

charge against the accused u/s 323/448 of IPC. 

27. In the light of the above, I am of the view that prosecution has failed to  

prove the guilt of the accused u/s 323/448 of IPC, beyond reasonable 

doubt. The accused is acquitted of the charge u/s 323/448 of IPC, and 

is set at liberty forthwith.  
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28. The judgment is pronounced in the open court on this  11TH of January 

2018. The judgment is prepared under my hand and seal of this Court  

29.  The bond shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

30.  The case is, accordingly, disposed of. 

 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 
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LIST OF DOCUMENTS EXHIBITED BY PROSECUTION 

EXT 1: Ejahar.  

Ext. 2: Seizure list.  

Ext. 3: Seizure list.  

 

          (K.K. Sharma) 

                            ADDL. CJM. TEZPUR.  

 

 

 

 

 

 


